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आदेश/Order 

 

Per Sanjay Garg, Judicial Member: 

 

The present appeal has been preferred by the Revenue against the 

order dated 20.12.2017 of the Commissioner of Income Tax (Appeals)-2, 

Jalandhar [hereinafter referred to as CIT(A)].    

 

2. The Revenue in this appeal has taken following effective grounds of 

appeal:-  

1. Whether the Ld. CIT(A) has erred in law and 

facts in deleting the addition of Rs.  

2,25,54,011/- made by the Assessing officer u/s 

36(i)(iii) on account of proportionate 

disallowance of interest expenditure on  non-

business interest free advances made by the  

assessee.  
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2. Whether the Ld. CIT(A) has erred in law and 

facts in deleting the addition of Rs. 9,23,231/- 

on account of delayed deposit of employee’s 

contribution to ESIC, FP and EPF by ignoring 

provisions of section 36(1)(iv) of the  I.T. Act, 

1961 and CBDT Circular No. 22/2015 dated 

17.12.,2015. 

 

3.     Ground No.1: Ground No.1 is regarding the action of the CIT(A) in 

deleting the disallowance made by the Assessing officer u/s 36 (i) (iii) of 

the Income-tax Act, 1961 (in short ' the Act'). The Ld. Assessing officer has 

made the impugned disallowance while observing that the assessee had 

given interest free advances of Rs. 38.49 crores to M/s 3A Exports.  He 

further observed that the assessee, on the other hand, had claimed interest 

expenditure.  He,  therefore, held that the interest bearing funds had been 

used for making the impugned disallowance and accordingly made the 

impugned disallowance. The Ld. CIT(A),  however, deleted the aforesaid 

disallowance made by the Assessing officer, observing that the assessee 

had its  own sufficient funds to meet the aforesaid investments. He, in this 

respect observed that against the investment of Rs. 38.49 cores, as per the 

balance sheet, the assessee company had share capital and reserves as on 

31.3.2014 at Rs. 530.77 crores. He, in this respect has relied upon the 

decision of the Hon'ble Jurisdictional High Court  in the case of ‘CIT Vs. 

Kaspsons Associates’, 381 ITR 204 (P&H) and further of the  Hon'ble 

Supreme Court in the  case of   ‘Hero Cycles Ltd., 379 ITR 347 (SC)  and 

deleted the disallowance. The relevant part of the order of the Ld. CIT(A) 

on this issue is reproduced as under:- 

“ 7 .    The  ground No .4  o f  t he  appea l  i s  aga ins t  t he  

order  passed  by  the  AO who  e r red  in  d i sa l lowing  a  

sum o f  Rs .  2 ,25 ,54 ,011 / -  ou t  o f  i n te res t  pa id  by  

re sor t  t o  prov i s ions  o f  Sec t ion  36 (1 ) ( i i i )  on  accoun t  
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o f  i n te res t  t ree  advances .  

  7 .1  The  appe l lan t  has  submi t t ed  tha t  i t  had  g i ven  

an  advance  o f  Rs .  38 .49  c rores  to  M/s  3A  Expor t s .  I t  

i s  submi t ted  tha t  t he  sa id  advance  was  g i ven  ou t  o f  

t he  in t e rna l  accrual s  and  in t eres t  f r ee  funds  

ava i lab le  in  the  bus iness .  The  re serves  and  share  

cap i ta l  o f  t he  appe l lan t  company  are  much  more  

than  the  amount s  advanced .  Perusa l  o f  t he  Ba lance  

Shee t  o f  the  appe l lan t  company  revea l  t ha t  the  to ta l  

o f  share  cap i ta l  and  re serves  o f  t he  appe l lan t  

company  as  on  31 .03 .2014  were  Rs .  530 .77  c rores .  

Under  these  Ci rcumstances ,  a l so  there  was  no  

ju s t i f i ca t ion  on  the  par t  o f  the  Asses s ing  Of f i ce r  to  

d i sa l low  a  sum o f  Rs .  2 ,25 ,54 ,011 / -  (ca lcu la t ed  

@12 % on  the  amount s  advanced)  ou t  o f  i n t e res t  

account .  

7 .2  Fur ther ,  appe l lan t  has  p laced  re l iance  on  the  

la te s t  dec i s ion  o f  t he  Hon 'b l e  Supreme  Cour t  i n  the  

case  o f  Hero  Cyc le s  L td .  r epor ted  in  379  ITR page  

340 ,  where in ,  t he i r  l o rdsh ips  have  he ld  tha t ,  i f  t he  

funds  ava i lab le  wi th  the  as ses see  are  more  than  the  

amoun t s  advanced ,  no  d i sa l lowance  o f  in te res t  i s  

warran ted .  The  appe l lan t  has  a l so  c i t ed  the  la te s t  

j udgment  o f  t he  Hon 'b l e  Jur i sd ic t iona l  H igh  Cour t  in  

the  case  o f  CIT  Vs .  Kapsons  Assoc ia t e s  repor t ed  in  

381   ITR  Page  204 ,  the i r  lo rdsh ips  have  he ld  tha t  

t he  appe l lan t  had  su f f ic i en t  in te res t  f r ee  advances  

f rom i t s  D irec tors ,  Shareho lders ,  Members  and  the i r  

f ami l ie s  t o  cover  the  in t eres t  f ree  advances  made  by  

the  appe l lan t .  The  in t e res t  on  the  borrowings  to  the  

ex ten t  i n t eres t  f r ee  advances  i s  no t  t o  be  d i sa l lowed .  

7 .3  Assess ing  o f f ice r   has  s ta t ed  in  the  order  tha t  

t he  advances  were  g i ven  to  i t s  s i s te r   concerns  and  

there fore ,  p lac ing   r e l iance   on  the  judgment   o f  

honorable  ju r i sd ic t ional  H igh  Cour t  h i  t he  case  o f  

Abh ishek  Indus t r ie s  L td .  286  1TR 1  the  d i sa l lowance  

was  made  fo r  the  propor t iona te  expend i ture  incurred  

on  account  o f  i n te res t .  I  have  care fu l l y  cons idered  

the  fac t s  o f  t he  case  and  have  a l so  gone  th rough  the  

copy  o f  account  and  balance  shee t  o f  t he  appe l lan t  

company  to  ascer ta in  the  c la im  made  by  the  

appe l lan t  wi th  regard  to  the  avai lab i l i t y  o f  in te res t -

f r ee  funds  in  the  bus iness .  I  have  a l so  gone  through 
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t he  jud ic ia l  dec is ions  wh ich  have  been  re l i ed  upon  

by  the  appe l lan t  on  th i s  i s sue .  

7 .4  In  v i ew  o f  t he  judgmen t  o f  Hon 'b l e   Supreme 

Cour t  i n  the  case  o f  Hero  Cyc le s  L td  and  a l so  o f  

Hon 'b l e  ju r i sd i c t ional  H igh  Cour t  i n  the  case  o f  

Kapsons  (wh ich  i s  a f te r  t he  dec is ion  o f  Abh ishek  

Indus t r i es )  where  i t  has  been  he ld  tha t  no  

d i sa l lowance  could  be  made  under  th i s  s ec t ion  i f  

ava i lab i l i t y  o f  su f f ic i en t  i n t e res t  f r ee  funds  in  the  

bus iness  has  been  e s tab l i shed .  Accordingly ,  t ak ing  

these  fac t s  and  jud ic ia l  dec i s ions  in to  account ,  AO i s  

be ing  d i rec ted  to  de l e te  the  d i sa l lowance  o f  

Rs .2 ,25 ,54 ,011 / -made  on  th i s  accoun t .  Thus ,  appea l  

f i l ed  by  the  appe l lan t  on  th i s  g round  i s  a l lowed.”  

 

 

4.      The Ld. DR though has relied on the findings of the Assessing 

officer, however,  could  not rebut the factual findings given by the Ld. 

CIT(A) on the above issue. 

            In view of this, we do not find any infirmity in the order of CIT(A) 

on this issue.  

 

5.      Ground No.2:  This ground  is in relation to the action of the CIT(A) 

in deleting the addition of Rs. 9,23,231/- on account of delayed deposit of  

employees contribution to ESIC,  FP and EPF. The Ld. CIT(A) has dealt 

with this ground in para 8 of this impugned order and observed that the 

assessee had deposited the aforesaid payments on account of employees 

contribution to ESIC, and EPF, before the date of filing of the return. He, 

therefore, has relied upon the provisions of section 43B of the Act and 

decision of the Hon'ble Jurisdictional High Court in the case of ‘CIT Vs. 

Lakhani India Ltd’., 188 taxman.132 and of the Hon'ble Supreme Court in 

the case of ‘CIT Vs. Alom Extrusions Ltd., 319 ITR  306 and deleted the 

impugned  disallowance made by the Assessing officer. 
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6.     Before us, Ld. DR could not point out any distinguishing facts or case 

laws justifying our interference in the order of the CIT(A) on this issue. 

In view of our above observation, there is no merit in the appeal of the 

Revenue and the same is accordingly dismissed.  

Order pronounced in the Open Court on 14.11.2018.  

 
 

 Sd/-        Sd/- 

Dated :     14.11.2018 

“आर.के.” 

 

आदेश क  ��त,ल-प अ.े-षत/ Copy of the order forwarded to : 

1. अपीलाथ�/ The Appellant   

2. ��यथ�/ The Respondent  

3. आयकर आय/ुत/ CIT 

4. आयकर आय/ुत (अपील)/ The CIT(A) 

5. -वभागीय  ��त�न2ध, आयकर अपील%य आ2धकरण, च4डीगढ़/ DR, ITAT, CHANDIGARH 

6. गाड� फाईल/ Guard File  

 

आदेशानसुार/ By order, 

सहायक पजंीकार/ Assistant Registrar 

 

 

 

( बी .आर.आर,  कुमार / B.R.R. KUMAR) 

  लेखा सद�य/ Accountant Member 

                 (संजय गग� / SANJAY GARG ) 

�या�यक सद�य /Judicial Member 


