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3reer/Order

Per Sanjay Garg, Judicial Member:

The present appeal has been preferred by the Revenue against the
order dated 20.12.2017 of the Commissioner of Income Tax (Appeals)-2,

Jalandhar [hereinafter referred to as CIT(A)].

2. The Revenue in this appeal has taken following effective grounds of

appeal:-

1. Whether the Ld. CIT(A) has erred in law and
facts in deleting the addition of Rs.
2,25,54,011/- made by the Assessing officer u/s
36(i)(iii) on account of proportionate
disallowance of interest expenditure on non-
business interest free advances made by the
assessee.
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2. Whether the Ld. CIT(A) has erred in law and
facts in deleting the addition of Rs. 9,23,231/-
on account of delayed deposit of employee’s
contribution to ESIC, FP and EPF by ignoring
provisions of section 36(1)(iv) of the I.T. Act,
1961 and CBDT Circular No. 22/2015 dated
17.12.,2015.

3. Ground No.1: Ground No.l is regarding the action of the CIT(A) in
deleting the disallowance made by the Assessing officer u/s 36 (i) (ii1) of
the Income-tax Act, 1961 (in short 'the Act'). The Ld. Assessing officer has
made the impugned disallowance while observing that the assessee had
given interest free advances of Rs. 38.49 crores to M/s 3A Exports. He
further observed that the assessee, on the other hand, had claimed interest
expenditure. He, therefore, held that the interest bearing funds had been
used for making the impugned disallowance and accordingly made the
impugned disallowance. The Ld. CIT(A), however, deleted the aforesaid
disallowance made by the Assessing officer, observing that the assessee
had its own sufficient funds to meet the aforesaid investments. He, in this
respect observed that against the investment of Rs. 38.49 cores, as per the
balance sheet, the assessee company had share capital and reserves as on
31.3.2014 at Rs. 530.77 crores. He, in this respect has relied upon the
decision of the Hon'ble Jurisdictional High Court in the case of ‘CIT Vs.
Kaspsons Associates’, 381 ITR 204 (P&H) and further of the Hon'ble
Supreme Court in the case of ‘Hero Cycles Ltd., 379 ITR 347 (SC) and
deleted the disallowance. The relevant part of the order of the Ld. CIT(A)

on this issue is reproduced as under:-

“7. The ground No.4 of the appeal is against the
order passed by the AO who erred in disallowing a
sum of Rs. 2,25,54,011/- out of interest paid by
resort to provisions of Section 36(1)(iii) on account
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of interest tree advances.

7.1 The appellant has submitted that it had given
an advance of Rs. 38.49 crores to M/s 3A Exports. It
is submitted that the said advance was given out of
the internal accruals and interest free funds
available in the business. The reserves and share
capital of the appellant company are much more
than the amounts advanced. Perusal of the Balance
Sheet of the appellant company reveal that the total
of share capital and reserves of the appellant
company as on 31.03.2014 were Rs. 530.77 crores.
Under these Circumstances, also there was no
justification on the part of the Assessing Officer to
disallow a sum of Rs. 2,25,54,011/- (calculated
@12% on the amounts advanced) out of interest
account.

7.2 Further, appellant has placed reliance on the
latest decision of the Hon'ble Supreme Court in the
case of Hero Cycles Ltd. reported in 379 ITR page
340, wherein, their lordships have held that, if the
funds available with the assessee are more than the
amounts advanced, no disallowance of interest is
warranted. The appellant has also cited the latest
judgment of the Hon'ble Jurisdictional High Court in
the case of CIT Vs. Kapsons Associates reported in
381 ITR Page 204, their lordships have held that
the appellant had sufficient interest free advances
from its Directors, Shareholders, Members and their
families to cover the interest free advances made by
the appellant. The interest on the borrowings to the
extent interest free advances is not to be disallowed.

7.3 Assessing officer has stated in the order that
the advances were given to its sister concerns and
therefore, placing reliance on the judgment of
honorable jurisdictional High Court hi the case of
Abhishek Industries Ltd. 286 ITR 1 the disallowance
was made for the proportionate expenditure incurred
on account of interest. I have carefully considered
the facts of the case and have also gone through the
copy of account and balance sheet of the appellant
company to ascertain the claim made by the
appellant with regard to the availability of interest-
free funds in the business. I have also gone through
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the judicial decisions which have been relied upon
by the appellant on this issue.

7.4 In view of the judgment of Hon'ble Supreme
Court in the case of Hero Cycles Ltd and also of
Hon'ble jurisdictional High Court in the case of
Kapsons (which is after the decision of Abhishek
Industries) where it has been held that no
disallowance could be made under this section if
availability of sufficient interest free funds in the
business has been established. Accordingly, taking
these facts and judicial decisions into account, AO is
being directed to delete the disallowance of
Rs.2,25,54,011/-made on this account. Thus, appeal
filed by the appellant on this ground is allowed.”

4. The Ld. DR though has relied on the findings of the Assessing
officer, however, could not rebut the factual findings given by the Ld.
CIT(A) on the above issue.

In view of this, we do not find any infirmity in the order of CIT(A)

on this issue.

5. Ground No.2: This ground is in relation to the action of the CIT(A)
in deleting the addition of Rs. 9,23,231/- on account of delayed deposit of
employees contribution to ESIC, FP and EPF. The Ld. CIT(A) has dealt
with this ground in para 8 of this impugned order and observed that the
assessee had deposited the aforesaid payments on account of employees
contribution to ESIC, and EPF, before the date of filing of the return. He,
therefore, has relied upon the provisions of section 43B of the Act and
decision of the Hon'ble Jurisdictional High Court in the case of ‘CIT Vs.
Lakhani India Ltd’., 188 taxman.132 and of the Hon'ble Supreme Court in
the case of ‘CIT Vs. Alom Extrusions Ltd., 319 ITR 306 and deleted the

impugned disallowance made by the Assessing officer.
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6. Before us, Ld. DR could not point out any distinguishing facts or case
laws justifying our interference in the order of the CIT(A) on this issue.

In view of our above observation, there is no merit in the appeal of the
Revenue and the same is accordingly dismissed.

Order pronounced in the Open Court on 14.11.2018.
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